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. INTRO

DUCTION

Article 12 of the Convention on the Rights of the Child (the
Convention) isa unique provison in a human rightstreaty; it addresses
the legal and social status of children, who, on the one hand lack the
full autonomy of adults but, on the other, are subjects of rights.
Paragraph 1 assures, to every child capable of forming hisor her own
views, theright to expressthose viewsfreely in al matters affecting
the child, the views of the child being given due weight in accordance
with age and maturity. Paragraph 2 states, in particular, that the child
shall be afforded the right to be heard in any judicial or administrative
proceedings affecting him or her.

Theright of al children to be heard and taken serioudy congtitutes one
of the fundamental values of the Convention. The Committee on the
Rights of the Child (the Committee) hasidentified article 12 as one of
the four general principles of the Convention, the others being the
right to non-discrimination, theright to life and development, and the
primary consideration of the child’sbest interests, which highlightsthe
fact that thisarticle establishesnot only aright in itself, but should also
be considered in the interpretation and implementation of all other
rights.

Snce the adoption of the Convention in 1989, considerable progress
has been achieved at the local, national, regional and global levelsin
the development of legidation, policies and methodologiesto promote
the implementation of article 12. A widespread practice has emerged in
recent years, which has been broadly conceptualized as “participation”,
although thisterm itself doesnot appear in the text of article 12. This
term has evolved and is now widely used to describe ongoing processes,
which include information-sharing and dialogue between children and
adults based on mutual respect, and in which children can learn how
their views and those of adults are taken into account and shape the
outcome of such processes.

Sates partiesreaffirmed their commitment to the realization of article
12 at the twenty-seventh special sesson of the General Assembly on
children in 2002. However, the Committee notesthat, in most
societies around the world, implementation of the child’sright to
express her or hisview on the wide range of issuesthat affect her or
him, and to have those views duly taken into account, continuesto be
impeded by many long-standing practices and attitudes, aswell as
political and economic barriers. While difficulties are experienced by
many children, the Committee particularly recognizesthat certain
groups of children, including younger boys and girls, aswell as children
belonging to marginalized and disadvantaged groups, face particular
barriersin therealization of thisright. The Committee also remains
concerned about the quality of many of the practicesthat do exist.
Thereisaneed for abetter understanding of what article 12 entails and
how to fully implement it for every child.
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In 2006, the Committee held a day of general discusson on the right of
the childto be heard in order to explore the meaning and significance
of article 12, itslinkagesto other articles, and the gaps, good practices
and priority issuesthat need to be addressed in order to further the
enjoyment of thisright.[2] The present general comment arisesfrom
the exchange of information which took place on that day, including
with children, the accumulated experience of the Committeein
reviewing Sates parties’ reports, and the very significant expertise and
experience of trandating the right embodied in article 12 into practice
by governments, non-governmental organizations (NGOs), community
organizations, development agencies, and children themselves.

u

NGO

The present general comment will first present alegal analysisof the
two paragraphs of article 12 and will then explain the requirementsto
fully realize thisright, including in judicial and administrative
proceedingsin particular (sect. A). In section B, the connection of
article 12 with the three other general principles of the Convention, as

6 \well asitsrelation to other articles, will be discussed. T he requirements

and the impact of the child’sright to be heard in different situations
and settings are outlined in section C. Section D setsout the basic
requirementsfor the implementation of thisright, and the conclusons
are presented in section E.

(o2}

The Committee recommendsthat Sates partieswidely disseminate the
present general comment within government and administrative
structures aswell asto children and civil society. T hiswill necessitate
trandating it into the relevant languages, making child-friendly
versons available, holding workshops and seminarsto discussits
implications and how best to implement it, and incorporating it into
the training of all professonalsworking for and with children.

. OBJEC

TIVES

[ee]

The overall objective of the general comment isto support Sates
partiesin the effective implementation of article 12. In so doing it
seeksto:

Srengthen understanding of the meaning of article 12 and its
implicationsfor governments, stakeholders, NGOs and society at large

Elaborate the scope of legidation, policy and practice necessary to
achieve full implementation of article 12

Highlight the positive approachesin implementing article 12,
benefitting from the monitoring experience of the Committee
Propose basic requirements for appropriate waysto give due weight to
children’sviewsin all mattersthat aff

NGO

THERIGHT TO BEHEARD: A RIGHTOF THE INDIVIDUAL
CHILD AND A RIGHTOF GROUPS OF CHILDREN

©

The general comment is structured according to the distinction made by
the Committee between the right to be heard of an individual child and
the right to be heard as applied to a group of children (e.g. a class of
schoolchildren, the children in a neighbourhood, the children of a
country, children with disabilities, or girls). Thisisarelevant
distinction because the Convention stipulatesthat Sates parties must
assure the right of the child to be heard according to the age and
maturity of the child (see the following legal analysis of paragraphs 1
and 2 of article 12).
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T he conditions of age and maturity can be assessed when an individual
child is heard and also when a group of children choosesto expressits
views. The task of assessing a child’s age and maturity isfacilitated
when the group in question isacomponent of an enduring structure,
such as afamily, aclass of schoolchildren or the resdentsof a
particular neighbourhood, but is made more difficult when children
express themselves collectively. Even when confronting difficultiesin
assessing age and maturity, Sates parties should consider children asa
group to be heard, and the Committee strongly recommendsthat Sates
partiesexert al effortsto listen to or seek the views of those children
speaking collectively.

11

Sates parties should encourage the child to form afree view and should
provide an environment that enablesthe child to exercise her or his
right to be heard.

12

The views expressed by children may add relevant perspectives and
experience and should be considered in decison-making, policymaking
and preparation of laws and/or measures as well astheir evaluation.

12

13

These processes are usually called participation. The exercise of the
child’s or children’sright to be heard isa crucial element of such
processes. The concept of participation emphasizesthat including
children should not only be amomentary act, but the starting point for
an intense exchange between children and adults on the development of
policies, programmes and measuresin all relevant contexts of children’
slives.

14

In section A (Legal analysis) of the general comment, the Committee
dealswith the right to be heard of the individual child. In section C
(The implementation of theright to be heard in different settings and
stuations), the Committee considersthe right to be heard of both the
individual child and children asa group.

A. Legal

analysis

15

Article 12 of the Convention establishestheright of every childto
freely expressher or hisviews, in all matters affecting her or him, and
the subsequent right for those viewsto be given due weight, according
to the child’sage and maturity. Thisright imposes a clear legal
obligation on Sates partiesto recognize thisright and ensure its
implementation by listening to the views of the child and according
them due weight. T hisobligation requiresthat Sates parties, with
respect to their particular judicial system, either directly guarantee this
right, or adopt or revise laws so that thisright can be fully enjoyed by
the child.

16

T he child, however, hasthe right not to exercise thisright. Expressing
viewsisa choice for the child, not an obligation. Sates parties have to
ensure that the child receives all necessary information and advice to
make adecison in favour of her or hisbest interests.

17

Article 12 asageneral principle providesthat Sates parties should
sriveto ensure that the interpretation and implementation of all other
rightsincorporated in the Convention are guided by it.
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Article 12 manifeststhat the child holdsrights which have an influence
on her or hislife, and not only rights derived from her or his
vulnerability (protection) or dependency on adults (provision). The
Convention recognizesthe child as a subject of rights, and the nearly
universal ratification of thisinternational instrument by Sates parties
emphasizesthis status of the child, which isclearly expressedin article
12.

[N

Lite

ral analysis of article 12

(@)

Paragraph 1 of article 12

@

(i) “Shall assure”™

( )’Shall assure”

19

Article 12, paragraph 1, providesthat Sates parties “shall assure” the
right of the childto freely express her or hisviews. “Shall assure” isa
legal term of special strength, which leaves no leeway for Sate parties’
discretion. Accordingly, Sates parties are under strict obligation to
undertake appropriate measuresto fully implement thisright for all
children. T hisobligation containstwo elementsin order to ensure that
mechanisms are in place to solicit the views of the childin all matters
affecting her or him and to give due weight to those views.

19

(i)

“Capable of forming his or her own views”

20

Sates parties shall assure theright to be heard to every child “capable
of forming hisor her own views”. T his phrase should not be seen asa
limitation, but rather asan obligation for Sates partiesto assessthe
capacity of the childto form an autonomous opinion to the greatest
extent possible. Thismeansthat Sates parties cannot begin with the
assumption that a childisincapable of expressing her or hisown views.
On the contrary, Sates parties should presume that a child hasthe
capacity to form her or his own views and recognize that she or he has
theright to expressthem; it isnot up to the child to first prove her or
his capacity.

21

The Committee emphasizesthat article 12 imposes no age limit on the
right of the child to express her or hisviews, and discourages Sates
partiesfrom introducing age limits either in law or in practice which
would restrict the child’sright to be heard in al matters affecting her or
him. In thisrespect, the Committee underlines the following:

e Firgt, initsrecommendationsfollowing the day of general
discussion on implementing child rightsin early childhood in 2004, the
Committee underlined that the concept of the child asrights holder is
«... anchored in the child’s daily life from the earliest stage™.!
Research showsthat the childisable to form views from the youngest
age, even when she or he may be unable to express them verbally.?!
Conseguently, full implementation of article 12 requires recognition of,
and respect for, non-verbal forms of communication including play,
body language, facial expressons, and drawing and painting, through
which very young children demonstrate understanding, choices and
preferences.

e Second, it isnot necessary that the child has comprehensive
knowledge of all aspects of the matter affecting her or him, but that
she or he has sufficient understanding to be capable of appropriately
forming her or hisown views on the matter.
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e Third, Sates partiesare also under the obligation to ensure the
implementation of thisright for children experiencing difficultiesin
making their views heard. For ingtance, children with disabilities should
be equipped with, and enabled to use, any mode of communication
necessary to facilitate the expression of their views. Efforts must also
be made to recognize the right to expression of viewsfor minority,
indigenous and migrant children and other children who do not speak

the majority language.

e Lastly, Satesparties must be aware of the potential negative
consequences of an inconsiderate practice of thisright, particularly in
casesinvolving very young children, or in instances where the child has
been avictim of acriminal offence, sexual abuse,violence, or other
forms of mistreatment. Sates parties must undertake all necessary
measuresto ensure that theright to be heard is exercised ensuring full
protection of the child.

. . *The right to express those views freel
(iii)i“The right to express those views freely” 9 P w v

The child hastheright “to expressthose views freely”. “Freely” means:22
that the child can express her or hisviewswithout pressure and can
choose whether or not she or he wantsto exercise her or hisright to be
heard. “Freely” also meansthat the child must not be manipulated or
subjected to undue influence or pressure. “Freely” isfurther intrinsically
related to the child’s “own” perspective: the child hasthe right to
express her or hisown views and not the views of others.

22

Satespartiesmust ensure conditionsfor expressng viewsthat account 23
for the child’sindividual and social situation and an environment in
which the child feelsrespected and secure when freely expressing her or
his opinions.

23

The Committee emphasizesthat a child should not be interviewed more; 24
often than necessary, in particular when harmful events are explored.
24 The“hearing” of achildisadifficult processthat can have atraumatic
impact on the child.

Therealization of the right of the child to express her or hisviews 25
reguiresthat the child be informed about the matters, optionsand
possible decisonsto be taken and their consequences by those who are
responsible for hearing the child, and by the child’s parents or guardian.
T he child must also be informed about the conditions under which she
or he will be asked to express her or hisviews. Thisright to
information isessential, because it isthe precondition of the child’s
clarified decisions.

25

(iv) i“In all matters affecting the child”

Sates parties must assure that the child isable to express her or his 26
views “in all mattersaffecting” her or him. Thisrepresents a second
qualification of thisright: the child must be heard if the matter under
discussion affectsthe child. Thisbasic condition hasto be respected and
understood broadly.

2

[¢)]
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T he Open-ended Working Group established by the Commission on
Human Rights, which drafted the text of the Convention, rejected a
proposal to define these mattersby alist limiting the consideration of a
child’s or children’sviews. Instead, it was decided that the right of the
child to be heard should refer to “all matters affecting the child”. The
Committeeisconcerned that children are often denied theright to be
heard, even though it isobviousthat the matter under consideration is
affecting them and they are capable of expressing their own viewswith
regard to this matter. While the Committee supportsa broad definition
of “matters”, which also coversissues not explicitly mentionedin the
Convention, it recognizesthe clause “affecting the child”’, which was
added in order to clarify that no general political mandate was intended.
The practice, however, including the World Summit for Children,
demongtratesthat awide interpretation of matters affecting the child
and children helpsto include children in the social processes of their
community and society. Thus, Sates parties should carefully listen to
children’s views wherever their perspective can enhance the quality of
solutions.

)

“Being given due weight in accordance with the age and
maturity of the child”

28

The views of the child must be “given due weight in accordance with
the age and maturity of the child”. This clause refersto the capacity of
the child, which hasto be assessed in order to give due weight to her or
hisviews, or to communicate to the child the way in which those views
have influenced the outcome of the process. Article 12 stipulatesthat
smply listening to the child isinsufficient; the views of the child have
to be serioudy considered when the child is capable of forming her or
hisown views.

29

By requiring that due weight be given in accordance with age and
maturity, article 12 makesit clear that age alone cannot determine the
significance of a child’sviews. Children’slevels of understanding are
not uniformly linkedto their biological age. Research has shown that
information, experience, environment, social and cultural expectations,
and levels of support all contribute to the development of achild’s
capacitiesto form aview. For thisreason, the views of the child have
to be assessed on a case-by-case examination.

30

Maturity refersto the ability to understand and assess the implications
of aparticular matter, and must therefore be considered when
determining the individual capacity of achild. Maturity isdifficult to
define; in the context of article 12, it isthe capacity of achildto
express her or hisviews on issuesin areasonable and independent
manner. The impact of the matter on the child must also be taken into
consideration. The greater the impact of the outcome on the life of the
child, the more relevant the appropriate assessment of the maturity of
that child.

12

31

Consderation needsto be given to the notion of the evolving
capacities of the child, and direction and guidance from parents (see
para. 84 and sect. C below).

31

(b)

Paragraph 2 of article 12

The right “to be heard in any judicial and administrative

proceedings affecting the child”
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32

Article 12, paragraph 2, specifiesthat opportunitiesto be heard have
to be provided in particular “in any judicial and administrative
proceedings affecting the child”. The Committee emphasizesthat this
provision appliesto al relevant judicial proceedings affecting the child,
without limitation, including, for example, separation of parents,
custody, care and adoption, children in conflict with the law, child
victims of physical or psychological violence, sexual abuse or other
crimes, health care, social security, unaccompanied children, asylum-
seeking and refugee children, and victims of armed conflict and other
emergencies. Typical administrative proceedingsinclude, for example,
decisons about children’s education, health, environment, living
conditions, or protection. Both kinds of proceedings may involve
aternative dispute mechanisms such as mediation and arbitration.

33

Theright to be heard applies both to proceedings which are initiated by
the child, such as complaints againgt ill-treatment and appeals against
school exclusion, aswell asto those initiated by otherswhich affect the
child, such as parental separation or adoption. Sates partiesare
encouraged to introduce legidative measures requiring decison makers
injudicial or administrative proceedingsto explain the extent of the
consideration given to the views of the child and the consequences for
the child.

34

A child cannot be heard effectively where the environment is
intimidating, hostile, insensitive or inappropriate for her or hisage.
Proceedings must be both accessible and child-appropriate. Particular
attention needsto be paid to the provison and delivery of child-
friendy information, adequate support for self-advocacy, appropriately
trained staff, design of court rooms, clothing of judges and lawyers,
sight screens, and separate waiting rooms.

34

(if)

“Either directly, or through a representative or an appropriate b

35

After the child has decided to be heard, he or she will have to decide
how to be heard: “either directly, or through arepresentative or
appropriate body”. The Committee recommends that, wherever
possible, the child must be given the opportunity to be directly heard in
any proceedings.

35

36

The representative can be the parent(s), alawyer, or another person
(inter alia, a social worker). However, it must be stressed that in many
cases (civil, penal or administrative), there are risks of a conflict of
interest between the child and their most obvious representative
(parent(9)). If the hearing of the childisundertaken through a
representative, it isof utmost importance that the child’sviews are
transmitted correctly to the decison maker by the representative. The
method chosen should be determined by the child (or by the
appropriate authority as necessary) according to her or his particular
stuation. Representatives must have sufficient knowledge and
understanding of the various aspects of the decision-making process and
experience in working with children.

36

37

The representative must be aware that she or he represents exclusively
theinterests of the child and not the interests of other persons
(parent(9)), ingitutions or bodies (e.g. residential home, administration
or society). Codes of conduct should be developed for representatives
who are appointed to represent the child’sviews.

(iii)

“In a manner consistent with the procedural rules of national &

)
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38

The opportunity for representation must be “in a manner consistent
with the procedural rules of national law”. T his clause should not be
interpreted as permitting the use of procedural legidation which
regrictsor prevents enjoyment of thisfundamental right. On the
contrary, Sates parties are encouraged to comply with the basic rules
of fair proceedings, such asthe right to a defence and theright to
accessone’s own files.

39

When rules of procedure are not adhered to, the decison of the court
or the administrative authority can be challenged and may be
overturned, subgtituted, or referred back for further juridical
consideration.

teps for the implementation of the child’s right to be heard

40

Implementation of the two paragraphs of article 12 reguiresfive steps
to be taken in order to effectively realize the right of the childto be
heard whenever a matter affectsa child or when the childisinvited to
give her or hisviewsin aformal proceeding aswell asin other settings.
These requirements have to be applied in away which is appropriate
for the given context.

(a)

Preparation

(@)

41

Those responsible for hearing the child have to ensure that the childis
informed about her or hisright to express her or hisopinion in all
matters affecting the child and, in particular, in any judicial and
administrative decison-making processes, and about the impact that his
or her expressed views will have on the outcome. T he child must,
furthermore, receive information about the option of either
communicating directly or through arepresentative. She or he must be
aware of the possible consequences of this choice. The decison maker
must adequately prepare the child before the hearing, providing
explanations asto how, when and where the hearing will take place and
who the participantswill be, and hasto take account of the views of
the childin thisregard.

(b)

The hearing

(b)

4

N

T he context in which a child exercises her or hisright to be heard has
to be enabling and encouraging, so that the child can be sure that the
adult who isresponsible for the hearingiswilling to listen and serioudy
consider what the child has decided to communicate. T he person who
will hear the views of the child can be an adult involved in the matters
affecting the child (e.g. ateacher, social worker or caregiver), a
decison maker in an ingtitution (e.g. adirector, administrator or judge),
or aspecialigt (e.g. apsychologist or physician).

43

Experience indicatesthat the stuation should have the format of atalk
rather than a one-sided examination. Preferably, a child should not be
heard in open court, but under conditions of confidentiality.

(©

Assessment of the capacity of the child

44

The child’sviews must be given due weight, when a case-by-case
analysisindicatesthat the child is capable of forming her or hisown
views. If the child is capable of forming her or hisown viewsin a
reasonable and independent manner, the decison maker must consider
the views of the child asa significant factor in the settlement of the
issue. Good practice for assessng the capacity of the child hasto be
developed.

(d)

Information about the weight given to the views of the child

9/26
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4

[¢)]

Snce the child enjoystheright that her or hisviews are given due
weight, the decison maker hasto inform the child of the outcome of
the process and explain how her or hisviews were considered. The
feedback isaguarantee that the views of the child are not only heard as
aformality, but are taken serioudy. The information may prompt the
childto insst, agree or make another proposal or, in the case of a
judicial or administrative procedure, file an appeal or a complaint.

45

(e)

Complaints, remedies and redress

()

46

Legidation isneeded to provide children with complaint procedures and
remedies when their right to be heard and for their viewsto be given
due weight is disregarded and violated. Children should have the
possihility of addressing an ombudsman or a person of a comparable
rolein all children’singtitutions, inter alia, in schools and day-care
centres, in order to voice their complaints. Children should know who
these persons are and how to accessthem. In the case of family
conflictsabout consideration of children’sviews, a child should be able
to turn to aperson in the youth services of the community.

a7

If theright of the childto be heard is breached with regard to judicial
and administrative proceedings (art. 12, para. 2), the child must have
access to appeals and complaints procedures which provide remedies for
rightsviolations. Complaints procedures must provide reliable
mechanismsto ensure that children are confident that usng them will
not expose them to risk of violence or punishment.

w

Obligations of States parties

(a)

Core obligations of States parties

(a)

48

The child’sright to be heard imposesthe obligation on Sates partiesto
review or amend their legidation in order to introduce mechanisms
providing children with accessto appropriate information, adequate
support, if necessary, feedback on the weight given to their views, and
procedures for complaints, remedies or redress.

4

©

In order to fulfil these obligations, Sates parties should adopt the
following strategies:

e Establish independent human rightsingitutions, such aschildren’s
ombudsmen or commissionerswith a broad children’srights mandate

e Provide training on article 12, and itsapplication in practice, for al
professionals working with, and for, children, including lawyers, judges,
police, social workers, community workers, psychologists, caregivers,
resdential and prison officers, teachersat all levels of the educational
system, medical doctors, nurses and other health professonals, civil
servants and public officials, asylum officers and traditional leaders

e Ensure appropriate conditionsfor supporting and encouraging
children to expresstheir views, and make sure that these views are
given due weight, by regulations and arrangementswhich are firmly
anchored in laws and ingtitutional codes and are regularly evaluated with
regard to their effectiveness

e Combat negative attitudes, which impede the full realization of the
child’sright to be heard, through public campaigns, including opinion

leaders and the media, to change widespread customary conceptions of
the child

(b)

Specific obligations with regard to judicial and administrative p

(b)

0]

The child’s right to be heard in civil judicial proceedings
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50

The main issues which reguire that the child be heard are detailed below:

Divo

rce and separation

5

[y

In cases of separation and divorce, the children of therelationship are
unequivocally affected by decisions of the courts. Issues of maintenance
for the child aswell as custody and access are determined by the judge
either at trial or through court-directed mediation. Many jurisdictions
have included in their laws, with respect to the dissolution of a
relationship, a provision that the judge must give paramount
consideration to the “best interests of the child”.

52

For thisreason, all legidation on separation and divorce hasto include
the right of the childto be heard by decison makersand in mediation
processes. Some jurisdictions, either asa matter of policy or legidation,
prefer to state an age at which the childisregarded as capable of
expressing her or hisown views. The Convention, however, anticipates
that thismatter be determined on a case-by-case basis, since it refersto
age and maturity, and for thisreason requires an individual assessment
of the capacity of the child.

Separation from parents and alternative care

5

w

Whenever adecison is made to remove a child from her or hisfamily
because the childisavictim of abuse or neglect within hisor her home,
the view of the child must be taken into account in order to determine
the best interests of the child. Theintervention may beinitiated by a
complaint from achild, another family member or a member of the
community alleging abuse or neglect in the family.

54

The Committee’s experience isthat the child’sright to be heard is not
alwaystaken into account by Satesparties. The Committee
recommendsthat Sates partiesensure, through legidation, regulation
and policy directives, that the child’s views are solicited and considered,
including decisionsregarding placement in foster care or homes,
development of care plansand their review, and vistswith parentsand
family.

Adoption and kafalah of Islamic law

55

When achildisto be placed for adoption or kafalah of Idamic law and
finally will be adopted or placed in kafalah , it isvitally important that
the childisheard. Such a processis also necessary when step-parentsor
foster families adopt a child, although the child and the adopting
parents may have already been living together for some time.

56

Article 21 of the Convention statesthat the best interests of the child
shall be the paramount consideration. In decisions on adoption,
kafalah or other placement, the “best interests” of the child cannot be
defined without consideration of the child’sviews. The Committee
urges all Sates partiesto inform the child, if possble, about the effects
of adoption, kafalah or other placement, and to ensure by legidation
that the views of the child are heard.

21

(if)

The child’s right to be heard in penal judicial proceedings

an

5

|

In penal proceedings, the right of child to express her or hisviews
freely in all matters affecting the child hasto be fully respected and
implemented throughout every stage of the process of juvenile justice.

The

child offender
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58

Article 12, paragraph 2, of the Convention requiresthat a child alleged
to have, accused of, or recognized as having, infringed the penal law,
hastheright to be heard. Thisright hasto be fully observed during al
stages of the judicial process, from the pre-trial stage when the child
hastheright to remain slent, to theright to be heard by the police, the
prosecutor and the investigating judge. It also appliesthrough the stages
of adjudication and disposition, aswell asimplementation of the
imposed measures.

5

©

In case of diverson, including mediation, a child must have the
opportunity to give free and voluntary consent and must be given the
opportunity to obtain legal and other advice and assstance in
determining the appropriateness and desirability of the diverson
proposed.

60

In order to effectively participate in the proceedings, every child must
be informed promptly and directly about the charges against her or him
in alanguage she or he understands, and also about the juvenile justice
process and possible measures taken by the court. The proceedings
should be conducted in an atmosphere enabling the child to participate
and to express her/himself freely.

61

The court and other hearings of a childin conflict with the law should
be conducted behind closed doors. Exceptionsto thisrule should be very
limited, clearly outlined in national legidation and guided by the best
interests of the child.

Th

@

child victim and child witness

62

The child victim and child witness of a crime must be given an
opportunity to fully exercise her or hisright to freely expressher or
hisview in accordance with United Nations Economic and Social
Council resolution 2005/20, “Guidelines on Justice in Mattersinvolving
Child Victims and Witnesses of Crime”.

62.
2005

63

In particular, thismeansthat every effort hasto be made to ensure that
achild victim or/and witnessis consulted on the relevant matterswith
regard to involvement in the case under scrutiny, and enabled to
expressfreely, andin her or hisown manner, views and concerns
regarding her or hisinvolvement in the judicial process.

64

Theright of the child victim and witnessis also linked to theright to
be informed about issues such as availahility of health, psychological
and social services, therole of achild victim and/or witness, the waysin
which “questioning” is conducted, existing support mechanismsin place
for the child when submitting a complaint and participating in
investigations and court proceedings, the specific places and times of
hearings, the availahility of protective measures, the possihilities of
receiving reparation, and the provisionsfor appeal.

(iii) The child®s right to be heard in administrative

any

65

All Sates parties should develop administrative proceduresin
legidation which reflect the requirements of article 12 and ensure the
child’sright to be heard along with other procedural rights, including
therightsto disclosure of pertinent records, notice of hearing, and
representation by parentsor others.

65
12
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66

Children are more likely to be involved with administrative proceedings
than court proceedings, because administrative proceedings are less
formal, more flexible and relatively easy to establish through law and
regulation. The proceedings have to be child-friendly and accessible.

67

Secific examples of administrative proceedings relevant for children
include mechanismsto address discipline issuesin schools (e.g.
sugpensions and expulsions), refusalsto grant school certificates and
performance-related issues, disciplinary measures and refusalsto grant
privilegesin juvenile detention centres, asylum requestsfrom
unaccompanied children, and applicationsfor driver’slicences. In these
matters a child should have theright to be heard and enjoy the other
rights “condgstent with the procedural rules of national law”.

The right to be heard and the links with other provisions of the
Convention

68

Article 12, asa general principle, islinked to the other general
principles of the Convention, such asarticle 2 (the right to non-
discrimination), article 6 (theright to life, survival and development)
and, in particular, isinterdependent with article 3 (primary
consideration of the best interests of the child). The articleisalso
closely linked with the articlesrelated to civil rights and freedoms,
particularly article 13 (theright to freedom of expression) and article
17 (theright to information). Furthermore, article 12 isconnected to
al other articles of the Convention, which cannot be fully
implemented if the child is not respected as a subject with her or his
own views on the rights enshrined in the respective articles and their
implementation.

12
13

17

12

69

The connection of article 12 to article 5 (evolving capacities of the
child and appropriate direction and guidance from parents, see para. 84
of the present general comment) is of special relevance, sinceit is
crucial that the guidance given by parentstakes account of the evolving
capacities of the child.

84

12

1. Articles 12 and 3

12

70

The purpose of article 3 isto ensure that in all actions undertaken
concerning children, by a public or private welfare ingtitution, courts,
administrative authorities or legidative bodies, the best interests of the
child are a primary consideration. It meansthat every action taken on
behalf of the child hasto respect the best interests of the child. The
best interests of the childissimilar to a procedural right that obliges
Satespartiesto introduce stepsinto the action processto ensure that
the best interests of the child are taken into consderation. The
Convention obliges Sates partiesto assure that those responsble for
these actions hear the child as stipulated in article 12. Thisstep is
mandatory.

12

71

The best interests of the child, established in consultation with the
child, isnot the only factor to be considered in the actions of
ingitutions, authoritiesand administration. It is, however, of crucial
importance, asare the views of the child.
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72

Article 3 isdevotedto individual cases, but, explicitly, also requires that
the best interests of children asagroup are consideredin all actions
concerning children. Sates parties are consequently under an obligation
to consder not only the individual situation of each child when
identifying their best interests, but also the interests of children asa
group. Moreover, Sates parties must examine the actions of private
and public ingtitutions, authorities, aswell aslegidative bodies. The
extension of the obligation to “legidative bodies’ clearly indicates that
every law, regulation or rule that affects children must be guided by the
“best interests” criterion.

73

Thereisno doubt that the best interests of children as a defined group
have to be established in the same way as when weighing individual
interests. If the best interests of large numbers of children are at stake,
heads of ingtitutions, authorities, or governmental bodies should also
provide opportunitiesto hear the concerned children from such
undefined groups and to give their views due weight when they plan
actions, including legidative decisons, which directly or indirectly
affect children.

74

Thereisno tension between articles 3 and 12, only a complementary
role of the two general principles: one establishesthe objective of
achieving the best interests of the child and the other providesthe
methodology for reaching the goal of hearing either the child or the
children. In fact, there can be no correct application of article 3 if the
componentsof article 12 are not respected. Likewise, article 3
reinforcesthe functionality of article 12, facilitating the essential role
of children in all decisions affecting their lives.

12

12

2. Articles 12,2 and 6

12

75

Theright to non-discrimination isan inherent right guaranteed by all
human rightsinstrumentsincluding the Convention on the Rights of
the Child. According to article 2 of the Convention, every child hasthe
right not to be discriminated against in the exercise of hisor her rights
including those provided under article 12. The Committee stressesthat
Sates parties shall take adeguate measuresto assure to every childthe
right to freely expresshisor her viewsand to have those views duly
taken into account without discrimination on grounds of race, colour,
sex, language, religion, political or other opinion, national, ethnic or
social origin, property, disahbility, birth or other status. Sates parties
shall address discrimination, including againgt vulnerable or marginalized
groups of children, to ensure that children are assured their right to be
heard and are enabled to participate in all matters affecting them on an
equal basiswith al other children.

12

76

In particular, the Committee noteswith concern that, in some
societies, customary attitudes and practices undermine and place severe
limitations on the enjoyment of thisright. Sates parties shall take
adequate measures to raise awareness and educate the society about the
negative impact of such attitudes and practices and to encourage
attitudinal changesin order to achieve full implementation of the rights
of every child under the Convention.

76

7

The Committee urges Sates partiesto pay special attention to the
right of the girl childto be heard, to receive support, if needed, to voice
her view and her view be given due weight, as gender stereotypes and
patriarchal values undermine and place severe limitations on girlsin the
enjoyment of theright set forth in article 12.

12
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78

The Committee welcomesthe obligation of Satespartiesin article 7 of
the Convention on the Rights of Personswith Disabilitiesto ensure
that children with disabilities are provided with the necessary assstance
and equipment to enable them to freely expresstheir views and for
those viewsto be given due weight.

79

Article 6 of the Convention on the Rights of the Child acknowledges
that every child hasan inherent right to life and that Sates parties
shall ensure, to the maximum extent possible, the survival and
development of the child. The Committee notesthe importance of
promoting opportunitiesfor the child’sright to be heard, as child
participation isatool to simulate the full development of the
personality and the evolving capacities of the child consstent with
article 6 and with the aims of education embodied in article 29.

3. Articles 12,13 and 17

12 13

17

80

Article 13, on theright to freedom of expression, and article 17, on
accessto information, are crucial prerequisitesfor the effective
exercise of theright to be heard. These articles establish that children
are subjects of rightsand, together with article 12, they assert that the
child isentitled to exercise those rightson hisor her own behalf, in
accordance with her or hisevolving capacities.

17

13

12

81

Theright to freedom of expresson embodied in article 13 isoften
confused with article 12. However, while both articles are strongly
linked, they do elaborate different rights. Freedom of expresson relates
to theright to hold and express opinions, and to seek and receive
information through any media. It assertsthe right of the child not to
be restricted by the Sate party in the opinions she or he holds or
expresses. As such, the obligation it imposes on Sates partiesisto
refrain from interference in the expression of those views, or in access
to information, while protecting the right of accessto means of
communication and public dialogue. Article 12, however, relatesto the
right of expression of views specifically about matterswhich affect the
child, and theright to beinvolved in actions and decisions that impact
on her or hislife. Article 12 imposes an obligation on Sates partiesto
introduce the legal framework and mechanisms necessary to facilitate
active involvement of the child in all actions affecting the child andin
decison-making, and to fulfil the obligation to give due weight to those
views once expressed. Freedom of expression in article 13 reguires no
such engagement or response from Sates parties. However, creating an
environment of respect for children to expresstheir views, consistent
with article 12, also contributes towards building children’s capacities to
exercise their right to freedom of expresson.

12

12

12

8

N

Fulfilment of the child’sright to information, consistent with article
17 is, to alarge degree, a prerequisite for the effective realization of
theright to expressviews. Children need accessto information in
formats appropriate to their age and capacities on al issues of concern
to them. This appliesto information, for example, relatingto their
rights, any proceedings affecting them, national legidation, regulations
and policies, local services, and appeals and complaints procedures.
Consstent with articles 17 and 42, Sates parties should include
children’srightsin the school curricula.

17

42
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83

The Committee also reminds Sates partiesthat the mediaare an
important means both of promoting awareness of the right of children
to expresstheir views, and of providing opportunitiesfor the public
expression of such views. It urgesvarious forms of the mediato
dedicate further resourcesto the inclusion of children in the
development of programmes and the creation of opportunitiesfor
children to develop and lead media initiatives on their rights.

83

4. Articles 12 and 5

12

84

Article 5 of the Convention statesthat Sates parties shall respect the
responsihilities, rightsand duties of parents, legal guardians, or members
of the extended family or community as provided for by local custom,
to give direction and guidance to the childin her or hisexercise of the
rights recognized in the Convention. Consequently, the child hasaright
to direction and guidance, which have to compensate for the lack of
knowledge, experience and understanding of the child and are restricted
by hisor her evolving capacities, as stated in thisarticle. The more the
child himself or herself knows, has experienced and understands, the
more the parent, legal guardian or other personslegally responsible for
the child have to transform direction and guidance into reminders and
advice and later to an exchange on an equal footing. T his
transformation will not take place at afixed point in achild’s
development, but will steadily increase asthe child is encouraged to
contribute her or hisviews.

8

()]

Thisrequirement isstimulated by article 12 of the Convention, which
sipulatesthat the child’s views must be given due weight, whenever the
child is capable of forming her or hisown views. In other words, as
children acquire capacities, so they are entitledto an increasing level of
responshility for the regulation of matters affecting them.

12

5. Article 12 and the implementation of child rights in general

12

86

In addition to the articles discussed in the preceding paragraphs, most
other articles of the Convention reguire and promote children’s
involvement in matters affecting them. For these manifold
involvements, the concept of participation isubiquitoudy used.
Unguestionably, the lynchpin of these involvementsisarticle 12, but
the requirement of planning, working and developing in consultation
with children is present throughout the Convention.

12

8

by}

The practice of implementation dealswith a broad range problems,

such as health, the economy, education or the environment, which are
of interest not only to the child asan individual, but to groups of
children and children in general. Conseguently, the Committee has
awaysinterpreted participation broadly in order to establish procedures
not only for individual children and clearly defined groups of children,
but also for groups of children, such asindigenous children, children
with disabilities, or children in general, who are affected directly or
indirectly by social, economic or cultural conditions of livingin their
society.

87
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T his broad understanding of children’s participation isreflected in the
outcome document adopted by the twenty-seventh special sesson of
the General Assembly entitled “A world fit for children”. Sates parties
have promised “to develop and implement programmesto promote
meaningful participation by children, including adolescents, in decision-
making processes, including in families and schools and at the local and
national levels’ (para. 32, subpara. 1). The Committee has stated in its
general comment No. 5 on general measures of implementation for the
Convention on the Rights of the Child: “It isimportant that
Governments develop adirect relationship with children, not smply
one mediated through non-governmental organizations (NGOs) or
human rightsingitutions.”

27

32 .1 5

NGO

C. The implementation of the right to be heard in different settings

89

Theright of the childto be heard hasto be implemented in the diverse
settings and stuations in which children grow up, develop and learn. In
these settings and situations, different concepts of the child and her or
hisrole exist, which may invite or restrict children’sinvolvement in
everyday mattersand crucial decisons. Variousways of influencing the
implementation of the child’sright to be heard are available, which
Sates partiesmay use to foster children’s participation.

the f

amily

90

A family where children can freely expressviews and be taken serioudy
from the earliest ages provides an important model, andisa
preparation for the child to exercise the right to be heard in the wider
society.™ Such an approach to parenting servesto promote individual
development, enhance family relations and support children’s
socialization and plays a preventive role againg all forms of violence
in the home and family.

9

=

T he Convention recognizesthe rights and responshilities of parents, or
other legal guardians, to provide appropriate direction and guidance to
their children (see para. 84 above), but underlinesthat thisisto enable
the child to exercise hisor her rights and requiresthat direction and
guidance are undertaken in a manner consstent with the evolving
capacities of the child.

84

92

Sates parties should encourage, through legidation and policy, parents,
guardians and childmindersto listen to children and give due weight to
their viewsin mattersthat concern them. Parents should also be
advised to support children in realizing the right to expresstheir views
freely and to have children’sviews duly taken into account at al levels
of society.

93

In order to support the development of parenting stylesrespecting the
child’sright to be heard, the Committee recommendsthat Sates
parties promote parent education programmes, which build on existing
positive behaviours and attitudes and disseminate information on the
rights of children and parents enshrined in the Convention.

94

Such programmes need to address.

94

e Therelationship of mutual respect between parents and children

e Theinvolvement of children in decison-making

e Theimplication of giving due weight to the views of every family:

e Theunderstanding, promotion and respect for children’s evolving

e Waysof dealingwith conflicting viewswithin the family
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95

T hese programmes have to reinforce the principle that girls and boys
have egual rightsto expresstheir views.

96

The media should play astrongrole in communicating to parentsthat
their children’s participation is of high value for the children
themselves, their families and society.

2.

n alternative care

9

~

Mechanisms must be introduced to ensure that children in al forms of
aternative care, includingin ingtitutions, are able to expresstheir views
and that those views be given due weight in matters of their placement,
the regulations of carein foster families or homes and their daily lives.
T hese should include:

e Legidation providing the child with the right to information about
any placement, care and/or treatment plan and meaningful
opportunitiesto express her or hisviews and for those viewsto be
given due weight throughout the decision-making process.

e Legidation ensuring theright of the child to be heard, and that her
or hisviews be given due weight in the development and establishment
of child-friendly care services.

e Egablishment of acompetent monitoring ingitution, such asa
children’s ombudsperson, commissioner or inspectorate, to monitor
compliance with the rules and regulations governing the provison of
care, protection or treatment of children in accordance with the
obligations under article 3. The monitoring body should be mandated to
have unimpeded accessto residential facilities (including those for
children in conflict with the law), to hear the views and concerns of the
child directly, and to monitor the extent to which hisor her views are
lisened to and given due weight by the ingitution itself.

e Egablishment of effective mechanisms, for example, a
representative council of the children, both girlsand boys, in the
resdential care facility, with the mandate to participatein the
development and implementation of the policy and any rules of the
ingitution.

3.1

n health care

98

Therealization of the provisons of the Convention requires respect
for the child’sright to expresshisor her viewsand to participate in
promoting the healthy development and well-being of children. T his
appliesto individual health-care decisons, aswell asto children’s
involvement in the development of health policy and services.

98

99

The Committee identifies several distinct but linked issuesthat need
consideration in respect of the child’sinvolvement in practices and
decisonsrelating to her or hisown health care.

100

Children, including young children, should be included in decision-
making processes, in a manner consigent with their evolving
capacities. They should be provided with information about proposed
treatments and their effects and outcomes, including in formats
appropriate and accessible to children with disabilities.

100
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Sates parties need to introduce legidation or regulationsto ensure that
children have accessto confidential medical counselling and advice
without parental consent, irrespective of the child’s age, where thisis
needed for the child’s safety or well-being. Children may need such
access, for example, where they are experiencing violence or abuse at
home, or in need of reproductive health education or services, or in
case of conflicts between parents and the child over accessto health
services. Theright to counselling and advice isdistinct from the right
to give medical consent and should not be subject to any age limit.

102

The Committee welcomes the introduction in some countries of afixed
age at which theright to consent transfersto the child, and encourages
Sates partiesto give consideration to the introduction of such
legidation. T hus, children above that age have an entitlement to give
consent without the requirement for any individual professional
assessment of capacity after consultation with an independent and
competent expert. However, the Committee strongly recommends that
Sates parties ensure that, where a younger child can demonstrate
capacity to express an informed view on her or histreatment, thisview
isgiven due weight.

103

Physicians and health-care facilities should provide clear and accessible
information to children on their rights concerning their participation
in paediatric research and clinical trials. They have to be informed
about the research, so that their informed consent can be obtained in
addition to other procedural saf eguards.

104

Sates parties should also introduce measures enabling children to
contribute their views and experiencesto the planning and
programming of servicesfor their health and development. T heir views
should be sought on all aspects of health provision, including what
services are needed, how and where they are best provided,
discriminatory barriersto accessing services, quality and attitudes of
health professonals, and how to promote children’s capacitiesto take
increasing levels of responshility for their own health and
development. Thisinformation can be obtained through, inter alia,
feedback systemsfor children using services or involved in research and
consultative processes, and can be transmitted to local or national
children’s councils or parliamentsto develop standards and indicators
of health servicesthat respect the rights of the child.

104

b

n education and school

105

Respect for right of the child to be heard within education is
fundamental to the realization of theright to education. The
Committee noteswith concern continuing authoritarianism,
discrimination, disrespect and violence which characterize the reality of
many schools and classrooms. Such environments are not conducive to
the expresson of children’s views and the due weight to be given these
views.

105

106

The Committee recommendsthat Sates partiestake action to build
opportunitiesfor children to expresstheir views and for those viewsto
be given due weight with regardto the following issues.

106

107

In all educational environments, including educational programmesin
the early years, the active role of children in a participatory learning
environment should be promoted. T eaching and learning must take into
account life conditions and prospects of the children. For thisreason,
education authorities have to include children’s and their parents’ views
in the planning of curricula and school programmes.

107
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108

Human rights education can shape the motivations and behaviours of
children only when human rightsare practised in the ingtitutionsin
which the child learns, plays and livestogether with other children and
adults. In particular, the child’sright to be heard isunder critical
scrutiny by children in these ingtitutions, where children can observe,
whether in fact due weight isgiven to their views asdeclared in the
Convention.

108

109

Children’s participation isindispensable for the creation of a social
climate in the classroom, which stimulates cooperation and mutual
support needed for child-centred interactive learning. Giving children’s
viewsweight is particularly important in the elimination of
discrimination, prevention of bullying and disciplinary measures. The
Committee welcomes the expansion of peer education and peer
counselling.

109

110

Seady participation of children in decison-making processes should be
achieved through, inter alia, class councils, student councils and student
representation on school boards and committees, where they can freely
expresstheir views on the development and implementation of school
policies and codes of behaviour. T hese rights need to be enshrined in
legidation, rather than relying on the goodwill of authorities, schools
and head teachersto implement them.

110

111

Beyond the school, Sates parties should consult children at the local
and national levelson all aspects of education policy, including, inter
alia, the strengthening of the child-friendly character of the educational
system, informal and non-formal facilities of learning, which give
children a “second chance”, school curricula, teaching methods, school
sructures, sandards, budgeting and child-protection systems.

112

The Committee encourages Sates parties to support the development
of independent student organizations, which can assis children in
competently performing their participatory rolesin the education
system.

112

113

In decisons about the transition to the next level of schoolsor choice
of tracksor streams, the right of the child to be heard hasto be assured
asthese decisons deeply affect the child’s best interests. Such decisions
must be subject to administrative or judicial review. Additionally, in
disciplinary matters, the right of the child to be heard hasto be fully
respected. In particular, in the case of excluson of achildfrom
instruction or school, this decison must be subject to judicial review as
it contradictsthe child’sright to education.

113

114

The Committee welcomes the introduction of child-friendly school
programmesin many countries, which seek to provide interactive,
caring, protective and participatory environmentsthat prepare
children and adolescentsfor active rolesin society and responsible
citizenship within their communities.

5. In play, recreation, sports and cultural activities
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Children require play, recreation, physical and cultural activitiesfor
their development and socialization. T hese should be designed taking
into account children’s preferences and capacities. Children who are
able to expresstheir views should be consulted regarding the
accessihility and appropriateness of play and recreation facilities. Very
young children and some children with disabilities, who are unable to
participate in formal consultative processes, should be provided with
particular opportunitiesto expresstheir wishes.

115

6. In the workplace

116

Children working at younger ages than permitted by laws and
International Labour Organization Conventions Nos. 138 (1973) and
182 (1999) have to be heardin child-sensitive settingsin order to
understand their views of the situation and their best interests. They
should be included in the search for a solution, which respectsthe
economic and socio-structural constraintsaswell asthe cultural context
under which these children work. Children should also be heard when
policies are developed to eliminate the root causes of child labour, in
particular regarding education.

116 138 (1973)
(1999)

182

117

Working children have aright to be protected by law against
exploitation and should be heard when worksites and conditions of work
are examined by inspectorsinvestigating the implementation of labour
laws. Children and, if existing, representatives of working children’s
associations should also be heard when labour laws are drafted or when
the enforcement of lawsis consdered and evaluated.

117

7. In situations of violence

118

The Convention establishesthe right of the child to be protected from
al forms of violence and the responsibility of Sates partiesto ensure
thisright for every childwithout any discrimination. The Committee
encourages Sates partiesto consult with children in the development
and implementation of legidative, policy, educational and other
measures to address all forms of violence. Particular attention needsto
be paid to ensuring that marginalized and disadvantaged children, such
as exploited children, street children or refugee children, are not
excluded from consultative processes designed to elicit viewson
relevant legidation and policy processes.

118

119

In thisregard, the Committee welcomes the findings of the Secretary-
General’s Sudy on Violence againgt Children, and urges Sates Parties
to implement fully its recommendations, including the
recommendation to provide the space for children to freely express
their views and give these views due weight in all aspects of prevention,
reporting and monitoring violence against them.

119
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Much of the violence perpetrated agains children goes unchallenged
both because certain forms of abusive behaviour are understood by
children as accepted practices, and due to the lack of child-friendly
reporting mechanisms. For example, they have no one to whom they
can report in confidence and safety about experienced maltreatment,
such as corporal punishment, genital mutilation or early marriage, and
no channel to communicate their general observationsto those
accountable for implementation of their rights. T hus, effective
incluson of children in protective measuresrequiresthat children be
informed about their right to be heard and to grow up free from all
forms of physical and psychological violence. Sates parties should
oblige all children’singtitutionsto establish easy accessto individuals or
organizationsto which they can report in

confidence and safety, including through telephone helplines, and to
provide places where children can contribute their experience and views
on combating violence againg children.

120

121

The Committee also drawsthe attention of Satespartiesto the
recommendation in the Secretary-General’s Sudy on Violence against
Children to support and encourage children’s organizations and child-
led initiativesto address violence and to include these organizationsin
the elaboration, establishment and evaluation of anti-violence
programmes and measures, so that children can play akey rolein their
own protection.

121

8. In the development of prevention strategies

122

The Committee notesthat the voices of children have increasingly
become a powerful force in the prevention of child rightsviolations.
Good practice examples are available, inter alia, in the fields of
violence prevention in schools, combating child exploitation through
hazardous and extensive labour, providing health services and education
to street children, and in the juvenile justice system. Children should be
consulted in the formulation of legidation and policy related to these
and other problem areas and involved in the drafting, development and
implementation of related plans and programmes.

122

9. In immigration and asylum proceedings

123

Children who come to a country following their parentsin search of
work or asrefugees are in a particularly vulnerable situation. For this
reason it isurgent to fully implement their right to expresstheir views
on all aspects of the immigration and asylum proceedings. In the case
of migration, the child hasto be heard on hisor her educational
expectations and health conditionsin order to integrate him or her into
school and health services. In the case of an asylum claim, the child
must additionally have the opportunity to present her or hisreasons
leading to the asylum claim.

123
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The Committee emphasizesthat these children have to be provided
with all relevant information, in their own language, on their
entitlements, the services available, including means of communication,
and the immigration and asylum process, in order to make their voice
heard and to be given due weight in the proceedings. A guardian or
adviser should be appointed, free of charge. Asylum-seeking children
may also need effective family tracing and relevant information about
the stuation in their country of origin to determine their best interests.
Particular assstance may be needed for children formerly involvedin
armed conflict to allow them to pronounce their needs. Furthermore,
attention isneeded to ensure that stateless children areincludedin
decison-making processes within the territories where they reside.

124

10.

In emergency situations

125

The Committee underlinesthat the right embodied in article 12 does
not cease in Stuations of crisisor in their aftermath. Thereisagrowing
body of evidence of the significant contribution that children are able
to makein conflict stuations, post-conflict resolution and
reconstruction processes following emergencies. T hus, the Committee
emphasized in its recommendation after the day of general discusson in
2008 that children affected by emergencies should be encouraged and
enabled to participate in analysing their situation and future prospects.
Children’s participation helpsthem to regain control over their lives,
contributesto rehabilitation, develops organizational skillsand
strengthens a sense of identity. However, care needsto be taken to
protect children from exposure to stuationsthat are likely to be
traumatic or harmful.

125
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Accordingly, the Committee encourages Sates partiesto support
mechanisms which enable children, in particular adolescents, to play an
active role in both post-emergency reconstruction and post-conflict
resolution processes. T heir views should be elicited in the assessment,
design, implementation, monitoring and evaluation of programmes. For
example, children in refugee camps can be encouraged to contribute to
their own safety and well-being through the establishment of children’s
forums. Support needsto be given to enable children to establish such
forums, while ensuring that their operation is consistent with children’s
best interestsand their right to protection from harmful experiences.

126

11.

In national and international settings

127

Much of the opportunity for children’s participation takes place at the
community level. The Committee welcomes the growing number of
local youth parliaments, municipal children’s councils and ad hoc
consultations where children can voice their viewsin decison-making
processes. However, these structures for formal representative
participation in local government should be just one of many
approachesto the implementation of article 12 at the local level, as
they only alow for arelatively small number of children to engagein
their local communities. Consulting hours of politicians and officials,
open house and visitsin schools and kindergartens create additional
opportunitiesfor communication.

127
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128

Children should be supported and encouraged to form their own child-
led organizations and initiatives, which will create space for meaningful
participation and representation. In addition, children can contribute
their perspectives, for example, on the design of schools, playgrounds,
parks, leisure and cultural facilities, public libraries, health facilitiesand
local transport systemsin order to ensure more appropriate services. In
community development plansthat call for public consultation,
children’s views should be explicitly included.

128

129

Such participation opportunities are, meanwhile, established in many
countries also on the ditrict, regional, federal state and national levels,
where youth parliaments, councils and conferences provide forumsfor
children to present their views and make them known to relevant
audiences. NGOs and civil society organizations have developed
practicesto support children, which safeguard the transparency of
representation and counter the risks of manipulation or tokenism.

129

NGO

130

The Committee welcomes the significant contributions by UNICEF and
NGOs in promoting awareness-raising on children’sright to be heard
and their participation in all domains of their lives, and encourages
them to further promote child participation in all matters affecting
them, including at the grass-roots, community, and national or
international levels, andto facilitate exchanges of best practices.
Networking among child-led organizations should be actively
encouraged to increase opportunities for shared learning and platforms
for collective advocacy.

130
UNICEF

NGO

131

At theinternational level, children’s participation at the World
Smmitsfor Children convened by the General Assembly in 1990 and
2002, and the involvement of children in the reporting processto the
Committee on the Rights of the Child have particular relevance. The
Committee welcomes written reports and additional oral information
submitted by child organizations and children’srepresentativesin the
monitoring process of child rightsimplementation by Sates parties,
and encourages Sates partiesand NGOs to support children to present
their viewsto the Committee.

131 1990 2002

NGO

Basic requirements for the implementation of the right of the
child to be heard

132

The Committee urges Sates partiesto avoid tokenistic approaches,
which limit children’s expression of views, or which allow children to
be heard, but fail to give their views due weight. It emphasizesthat adult
manipulation of children, placing children in stuationswhere they are
told what they can say, or exposing children to risk of harm through
participation are not ethical practices and cannot be understood as
implementing article 12.

132

tokenistic
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133

If participation isto be effective and meaningful, it needsto be
understood as a process, not as an individual one-off event. Experience
since the Convention on the Rights of the Child was adopted in 1989
hasled to a broad consensus on the basic requirementswhich haveto be
reached for effective, ethical and meaningful implementation of article
12. The Committee recommendsthat Sates partiesintegrate these
requirementsinto al legidative and other measures for the
implementation of article 12.

133
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All processesin which a child or children are heard and participate,
must be:

134
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@

Transparent and informative - children must be provided with full,
accessble, diversty-senstive and age-appropriate information about
their right to expresstheir viewsfreely and their viewsto be given due
weight, and how this participation will take place, its scope, purpose
and potential impact;

@

(b)

Voluntary - children should never be coerced into expressing views
againg their wishes and they should be informed that they can cease
involvement at any stage;

(b)

(©)

Respectful - children’sviews have to be treated with respect and they
should be provided with opportunitiesto initiate ideas and activities.
Adults working with children should acknowledge, respect and build on
good examples of children’s participation, for instance, in their
contributionsto the family, school, culture and the work environment.
They also need an understanding of the socio-economic, environmental
and cultural context of children’slives. Persons and organizations
working for and with children should also respect children’sviewswith
regard to participation in public events,

(d)

Relevant - the issues on which children have theright to expresstheir
views must be of real relevance to their lives and enable them to draw
on their knowledge, skillsand ahilities. In addition, space needsto be
created to enable children to highlight and address the issues they
themselvesidentify asrelevant and important;

(d)

(e)

Child-friendly - environments and working methods should be adapted
to children’s capacities. Adequate time and resources should be made
available to ensure that children are adequately prepared and have the
confidence and opportunity to contribute their views. Consideration
needsto be given to the fact that children will need differing levels of
support and forms of involvement according to their age and evolving
capacities,

()

®

Inclusive - participation must be inclusive, avoid existing patterns of
discrimination, and encourage opportunities for marginalized children,
including both girls and boys, to be involved (see also para. 88 above).
Children are not a homogenous group and participation needsto
provide for equality of opportunity for al, without discrimination on
any grounds. Programmes also need to ensure that they are culturaly
sengtive to children from al communities,

®

( 88

(9

Supported by training - adults need preparation, skills and support to
facilitate children’s participation effectively, to provide them, for
example, with skillsin listening, working jointly with children and
engaging children effectively in accordance with their evolving
capacities. Children themselves can be involved astrainers and
facilitators on how to promote effective participation; they require
capacity-building to strengthen their skillsin, for example, effective
participation awareness of their rights, and trainingin organizing
meetings, raising funds, dealing with the media, public speaking and
advocacy;

(©)

capacity-building

25/26



12

(h)

Sofe and sensitive to risk - in certain situations, expression of views
may involve risks. Adults have aresponshility towards the children
with whom they work and must take every precaution to minimize the
risk to children of violence, exploitation or any other negative
consequence of their participation. Action necessary to provide
appropriate protection will include the development of aclear child-
protection strategy which recognizesthe particular risks faced by some
groups of children, and the extra barriersthey face in obtaining help.
Children must be aware of their right to be protected from harm and
know where to go for help if needed. Investment in working with
families and communitiesisimportant in order to build understanding
of the value and implications of participation, and to minimize the
risksto which children may otherwise be exposed,

0]

Accountable - acommitment to follow-up and evaluation is essential.
For example, in any research or consultative process, children must be
informed asto how their views have been interpreted and used and,
where necessary, provided with the opportunity to challenge and
influence the analysis of the findings. Children are also entitled to be
provided with clear feedback on how their participation hasinfluenced
any outcomes. Wherever appropriate, children should be given the
opportunity to participate in follow-up processes or activities.
Monitoring and evaluation of children’s participation needsto be
undertaken, where possible, with children themselves.

E. Conclusions

135

Investment in the realization of the child’sright to be heardin all
matters of concern to her or him and for her or hisviewsto be given
due consderation, isaclear and immediate legal obligation of Sates
parties under the Convention. It istheright of every child without any
discrimination. Achieving meaningful opportunitiesfor the
implementation of article 12 will necessitate dismantling the legal,
political, economic, social and cultural barriersthat currently impede
children’s opportunity to be heard and their accessto participation in
al matters affecting them. It reguires a preparednessto challenge
assumptions about children’s capacities, and to encourage the
development of environmentsin which children can build and
demonstrate capacities. It also requires acommitment to resources and
training.

135
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)]

Fulfilling these obligationswill present a challenge for Sates parties.
But it isan attainable goal if the strategies outlined in this general
comment are systematically implemented and a culture of respect for
children and their viewsis built.
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